
Remedies



Repossession 

1. An attached creditor has the right to repossess 
the collateral from the debtor with or without 
judicial process “self-help” is authorized

2. If the creditor’s security interest is perfected, the 
repossession right is also good against third parties

3. The creditor has a limited privilege against 
trespass to enter the debtor’s property to reclaim 
the chattel; however, the trespass must be 
reasonable under the circumstances and may not 
involve a breach of the peace



Retention of Collateral

1. After the repossession, the creditor may 
propose to retain the collateral and waive any 
deficiency against the debtor “strict foreclosure”

2. Written notice of the proposal must be sent 
to the debtor and all other known secured 
parties



Retention of Collateral (Cont’d)

3. Objection
a. If a debtor or junior lien holder objects to the retention of 

the collateral within 20 days of receiving notice, the secured party 
must hold a disposition sale

b. The creditor himself can elect to conduct the sale 
c. The disposition sale liquidates all the repossessed assets

4. Bankruptcy Exception
a. If the bankruptcy petition is filed, the bankruptcy court will 

issue an automatic stay which stops all creditor actions against the 
collateral owned by the debtor
b. In such a case, a secured party must file a motion seeking 

relief before any collateral can be repossessed or disposed of



Disposition Sale

1. A creditor is allowed to conduct a non-judicial disposition sale of the 
collateral and obtain a deficiency judgment against the debtor and 
Article 9 defines the procedures that must be followed
2. Sale Details:

a. The liquidating creditor must conduct a lien search and 
notify the debtor and other perfected parties by sending authenticated 
notice of the time and place of the sale at least 10 days in advance

b. The sale may be public or private
c. The creditor can purchase the collateral at a public sale but 

significantly low price sales to a related party are subject to special 
scrutiny by the court

d. Debtor’s Redemption Rights
1) Prior to the sale, a debtor can redeem the collateral 
by tendering the full balance plus repossession 
expenses



Disposition Sale (Cont’d)

3. Reasonable Aspects

a. Every aspect of the disposition sale must be 
commercially reasonable by industry standards 
including the method, manner, time, place, and 
proposed amount. That cannot be waived.

4. Creditor Warranty

a. Creditor warrants title, possession, and 
quiet enjoyment of the collateral to the disposition 
sale purchaser unless expressly disclaimed at the 
sale



Disposition Sale

5. Proceeds Application
a. Disposition proceeds are applied first to the costs of 

repossession and the conducting of the sale, then to the debt owed to 
the creditor of the sale

b. All senior interests of the liquidating creditor are not 
discharged and such prior claims survive the sale as a priority lien 
against the collateral

c. Junior interests receive any amount exceeding that which is 
owed to the liquidating creditor, all subordinate interests are 
discharged and the purchaser takes subject only to senior interests.
6. Surplus and Deficiency

a. Any surplus must be returned to the debtor
b. A deficiency judgment can be entered against the debtor if 

sale of the collateral brings less than the debt



Disposition Sale

60% Payment by Debtor

• 1. The creditor must hold a disposition sale within 
90 days of repossession if the debtor has paid at 
least 60% of the price of the consumer goods

• 2. The right may be waived by the debtor after 
default

• 3. The secured party must submit to the debtor a 
record of the surplus or deficiency calculation



Unauthorized Sale, Removal or 
Conversion

1. A debtor may be guilty of a misdemeanor in 
many jurisdictions if they sell, remove, conceal, or 
convert collateral if they know that a valid creditor’s 
security agreement exists on that collateral
2. The creditor or bankruptcy trustee may also have 
a personal cause of action against the debtor
3. In order for this to arise, the debtor must have 
acted without permission of the secured party and 
with the intent to hinder, delay, or defraud the 
collateral rights of the third party.


