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“stars and stripes on fire”

Statute forbids “burning of the American flag in 
any public airport if done to show opposition 
to a government policy.” An Iraq war protestor 
is arrested by police for igniting a flag in the 
ticketing area of a local airport, and charged 
with violating this new law. Can the 
prosecution be constitutionally maintained?



Expressive Conduct No Different

No. Laws that target expressive conduct because 
of its expressive nature are no different than 
laws that target pure speech. Since this law 
targets flag burning because of the content 
and viewpoint being expressed, the law is 
invalid. This is true even in a non-public-
forum setting. 



A note on this

• This doesn’t mean that the gov’t can’t 
regulate actions, such as “burning things”. 
They just can’t target the expression – so “no 
flag burning” violates the 1st Amendment, but 
“no bonfires in the park” would not. 



So for example…

Gov’t passes a law prohibiting the burning of all 
cloth during the summer. Although many 
persons in the legislature don’t like political 
dissent, many legislatures expressed rational 
(and genuine) concern about risk of unusually 
severe upcoming fire season. D is a war 
protestor who burned a cloth flag as gesture 
of political dissent outside the GOP 
Presidential Convention. Can D be convicted 
of violation?



Incidental Effect on Expression

When regulation incidentally (i.e., not on face or 
in obvious intent) affects expression, law need 
only:

• Be “unrelated to the suppression of 
expression”; and

• Not burden substantially more speech than 
needed.



Mere “Reasonableness” Review

Yes– D may be convicted. The ban on cloth 
burning doesn’t on its face (or by its obvious 
intent) target expression, and is subject to a 
reasonableness review under which it would 
likely be upheld. Just because a law affects 
conduct that someone engages in expressively 
doesn’t mean government has sought to 
regulate expression.



“Sexual Non-Obscene Speech –
Secondary Effects”

Sexual non-obscene, non-child-porn speech is 
protected, but often less protected than other 
speech:

• Gov’t can act on “secondary effects” to zone 
and treat this speech less favorably; and

• Gov’t can act to shield minors from sexual 
speech.

• You will see this in the makeup of certain 
neighborhoods.



Licensing Schemes

Special problem of licensing schemes  (license for a 
parade, festival, etc.) – no “unfettered discretion”:

• Government  must limit discretion of bureaucratic 
licensers; and

• Gov’t must provide opportunity for administrative 
and judicial appeal.



Speech at Public Schools

Special rules for regulation of speech at public 
pre-college schools:

• Non-disruptive political speech must be 
allowed;

• Speech that would impair school’s mission can 
be banned;

• Sexual speech can be regulated or prohibited.



Commercial Speech

Regulation of commercial speech (i.e., 
advertising) is subject to rigorous intermediate 
scrutiny. If non-fraudulent, non-misleading 
speech is substantially impaired, gov’t has 
burden to show:

• Close tailoring to the harm that’s being 
prevented; and

• How the advertiser has other ways to deliver 
the message to the intended targets.



Public-Employee Speech

Government has more freedom to regulate its 
own employees than the public at large:

• If employee’s speech does not involve matter 
of public concern, public employer has a 
relatively free hand.

• Even if matter of public concern is involved, if 
the speech in question also involves the 
employee’s discharge of his own job duties, 
his speech may be restricted.



Government as Speaker

When government is acting as speaker, it is free 
to act in a content-based and viewpoint-based 
way.

Example: Gov’t may set public school 
curriculum, reflecting certain viewpoints;

Example: Gov’t may pay for abortions only by 
those MDs who first deliver anti-abortion 
message prescribed by gov’t.
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