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Freedom of Expression – Text 

The First Amendment says, in part:

• “Congress shall make no law … abridging the 
freedom of speech, or of the press; or the 
right of the people peaceably to assemble, 
and to petition the Government for a redress 
of grievances.”

• Essentially: “free speech,” “free press,” “free 
assembly,” “free association”



“Unprotected Categories”

Some categories of speech are deemed 
“unprotected”:

• Obscenity

• Child Pornography

• Defamation

• Threats of harm

• Incitement to violence

• Fighting Words



Regulation of “Unprotected 
Categories”

• Regulation in these categories must not affect 
“too much” protected speech. Don’t want to 
“chill” protected speech (speech outside the 
unprotected category).

• Cannot be “vague” or “overbroad” 



Viewpoint and Content

Viewpoint Based = opinion is 
dictated.

Example: You can only discuss 
things that are pro-war

Content Based  = topic is 
dictated

Example: You can’t discuss 
the war

Viewpoint Neutral: Doesn’t 
dictate your opinion 

Content Neutral: Doesn’t 
dictate your topic



Content-based vs. Content-neutral

• “Viewpoint-based” – strict scrutiny (rarely 
allowed) 

• “Viewpoint-neutral” but “content-based” –
strict scrutiny

• “Content-neutral” and “Time, Place and 
Manner” – mix between strict & intermediate 
scrutiny



Let’s try an example

A city passes a law that restricts rallies and 
demonstrations on the public streets and 
parks of residential neighborhoods. The law 
prohibits such rallies or demonstrations during 
evening house (6 – 10 p.m.), presumably to 
maximize quiet time for families. Will the law 
get strict scrutiny?



Neutral “time, place & manner” 

No. This is a viewpoint-neutral, content-neutral, 
regulation of time, place and manner. It is 
viewpoint-neutral because it doesn’t single 
out a particular point of view being regulated, 
and content-neutral because it applies to all
rallies and demonstrations, not just those 
about particular topics or issues. So it gets a 
kind of mid-level review (more details to 
come), not strict scrutiny.



“No Iraq-war rallies during evening 
hours”

Now the city passes a law prohibiting 
demonstrations and rallies concerning the war 
in Iraq (pro or con) in residential 
neighborhoods during evening hours. Will the 
law be strictly scrutinized? 



Content-based time, place & manner 
gets strict scrutiny

Yes. Because the regulation is content-based 
(covers only rallies on a particular topic, the 
Iraq war), it will be subject to strict scrutiny, 
and most likely fail.

• Same result for “no anti-Iraq war rallies” –
viewpoint based, strict scrutiny.



Public vs. Non-Public Fora

• Speech in a public forum is harder for gov’t to 
regulate, compared with non-public-forum 
gov’t property.

• Types of public fora (p.f.):

Traditional p.f. (e.g., street or park)

“Designated/limited” (e.g., public univ. auditorium)

“Non-public” p.f. (e.g., military base)



“No rallies in park during business”

The city passes a ban on all demonstrations and 
rallies during normal business hours in any city 
park. Legislative history says purpose is to 
ensure people other than demonstrators can 
enjoy the beauty and peace of the parks. (a) 
What standard will court use in evaluating? (b) 
What result?



Public/Non-Public Forum – Standards 
of Review

• Traditional p.f.: scrutiny varies by content-
basis (strict scrutiny for content-based; mid-
type level for content neutral)

• Designated/limited p.f.: same as traditional 
p.f., but gov’t can un-designate (making it 
non-public & then freely regulable)

• Non-public forum: Gov’t can regulate freely if 
reg. is “reasonable” & “viewpoint-neutral.”



Pub. Forum – Type of Mid-Level 
Review

(a) intermediate scrutiny. This is reg. of speech 
in a public forum, so it gets mid-level review. 
Therefore it must:

• Further a significant governmental interest;

• Be narrowed tailored to fit that interest; &

• Leave open ample alternative avenues for 
expression (“strictermediate”)



Narrow Tailoring & Alt. Channels

(b) Probably struck down. This is probably not 
“narrowly tailored” (why isn’t evening-hours 
regulation enough?) and probably doesn’t 
leave adequate alternative channels (“all 
parks” is a big chunk of most cities’ traditional 
public fora) 



Non-Public Forum

In a non-public forum, reg. must merely be:

• “reasonable” and

• Not based on viewpoint

• Examples: parking lot of City Hall; military 
base; ordinary classroom of State University; 
airports; within the courthouse (not the steps)



“shhhhhh”

State U, a public university, opens up its quad 
area for all student groups to distribute 
literature about their organizations. The next 
year, it bans any group from distributing 
literature discussing homosexuality (regardless 
of group’s viewpoint on homosexuality). What 
standard of review?



Designated Public Forum is a P.F.

Strict scrutiny. The U. has created a so-called 
“designated” public forum by inviting student 
groups to communicate with would-be 
members. Until and unless the University 
“undesignates” the forum, the quad will be 
treated like a traditional public forum. So 
content-based exclusions – even ones banning 
“both sides” – will be subject to strict scrutiny 
(& probably struck down).


