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Duty to Mitigate

• There is always a duty to mitigate damages, 
meaning that the non breaching party must 
do what they can to “cap” damages.

• Essentially, you can’t do nothing when doing 
nothing would increase the damages

• Must be good faith effort



Hypo: “No teaching for you…”

Prep, a non-profit private school, hires Teach as 11th

grade calculus teacher, $50K per year, on 1-yr 
contract starting Sept 1.

On Aug 15, Prep repudiates. All Teach can find in 
the area is a $30K/yr 1-yr job teaching remedial 
math to adults in the evening at Trade, a for-
profit trade school.

Teach turns down the job, and doesn’t work at all. 
How much can Teach recover from Prep:

(a) $50K; or (b) $20K?



Answer: Duty to Mitigate

• (a) $50K. It’s true that P can’t recover reasonably-
avoidable damages (the “duty to mitigate”).

• But in employment scenarios, the job must be 
the reasonable equivalent, and material changes 
in duty, hours or prestige will prevent the new job 
from being a reasonable equivalent.

– Here, the different type of math, the different hours 
and the different type of school make the Trade job 
materially less attractive, so Teach won’t be penalized 
for not taking it.



Let’s try another

A mother had an adult daughter who had recently graduated law 
school. The mother contracted with a tutor to give the daughter a bar 
prep course. The mother explained to the tutor that the daughter had 
been promised a job with a prestigious law firm that would pay 
$155,000 a year, if the daughter passed the bar. The tutor agreed to be 
the daughter’s tutor for $5,000, even though her going rate was 
$6,000. Before the tutoring was to begin, the tutor decided to fly to 
Spain and repudiate the contract. Even though the mother could have 
easily found another qualified instructor, or the daughter herself could 
have found an instructor, neither looked for one. The daughter failed 
the bar exam and her dreams of working for the infamous law firm 
dwindled away when they refused to hire her. It can be shown that if 
the daughter had received instruction she would have passed.



Answer Choices

• If the mother and the daughter join as parties and sue the 
tutor for breach of contract, how much, if anything, are 
they entitled to recover?

(A) $1,000 because all other damages could have been 
avoided by employing another equally qualified instructor.
(B) $155,000, because damages of that amount were within 
the contemplation of the parties at the time they contracted.
(C) Nominal damages only, because the mother was not 
injured by the breach and the tutor made no promises to the 
daughter.
(D) Nothing, because neither the mother nor the daughter 
took steps to avoid the consequences of the tutor’s breach.



Answer is A

• There was a duty to mitigate. The mother and 
daughter had a duty to hire another 
instructor, if available – and the facts tell us 
they could have EASILY hired another 
instructor. 



A remedies review….

• Your first instinct should be to award expectation 
damages.
– Limitations include foreseeability, certainty, mitigation.

• Sometimes reliance will be more appropriate.
– Particularly for promissory estoppel.

• Restitution can be appropriate when:
– K is a “losing K” for plaintiff.
– Using quasi-K

• K has been rescinded b/c of mutual mistake, etc…

• Specific performance
– Use when remedy at law ($ damages) is inadequate.

• Liquidated damages
– Best-case scenario: damages difficult to ascertain at time 

of contracting AND at time of breach.


