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Under Common Law

• Absolutely NEED Consideration

• Exception: Unforseen circumstance (neither 
party assumed the risk) 



Let’s try an example

A law student entered into a contract with a lawyer to serve 
as an intern. By the terms of their agreement the law 
student was to intern at the lawyer’s office for one month 
and would receive $500 to do all of the assigned work 
during that month. The intern began working and he knew 
that he could probably finish all of the work assigned in 
about two weeks. However, the intern became lazy and 
started surfing the internet, tweeting his friends, going on 
Facebook, and calling out “sick” to spend time with his 
friends. He did not actually start on the work assigned to 
him until two weeks was left of his internship. 



Cont’d

By that time, the law student realized he had underestimated the time 
it would take him to finish all the assigned work. The student told the 
lawyer and accurately informed her that it was impossible to finish the 
work in the time left unless he could get one of his law school buddies 
to help out. He also stated that to do so would require an additional 
charge of $125 for the work so he could pay his buddy and keep all of 
the $500 for himself. The lawyer, stressed out with a trial coming up, 
told the law student that she apparently had no choice to pay 
“whatever it takes” to get the work done as scheduled. The law 
student brought his buddy along to help finish the work and paid him 
$125. The lawyer only wants to pay the law student $500, but the law 
student is demanding $625.  
How much is the lawyer legally obligated to pay for the services 
rendered?



Answer

The issue is whether the original contract is still in effect (for $500 dollars for the 
month) or whether the parties have modified the contract when the law student 
demanded an extra $125 for the same work and the lawyer stated she had no other 
choice but to pay an extra $125 to have his friend help him complete his tasks. Since 
this contract involves services and not the sale of goods, common law applies. The 
rule for contract modification under common law is that modification must be 
supported by consideration. Otherwise it is only allowed if it is the result of 
unforeseen circumstances, the services have yet to be fully executed and the parties 
voluntarily agree to modify the contract. The major issue in regards to contract 
modification is to avoid “the holdup game” where a party refuses to fulfill their pre-
existing duty under the original contract in hopes of getting more compensation due 
to duress. Here is the classic example of the “hold up game” since the deadline is 
approaching and the lawyer has no other options besides agreeing to give out more 
money to the student for his pre-existing duty to complete the tasks. Since the lawyer 
agreeing to pay more money was not done voluntarily but under pressure to make 
sure the work was done, and not voluntarily entered into, the court will most 
definitely hold that the subsequent modification is void and force the parties to honor 
the first contract for $500.



Let’s try another

• Assume the same facts as the previous question except 
that the law student begins the required work right 
away. Halfway through the internship, Lawyer asks law 
student if he could take on additional work above what 
was assigned for that month, but she still needed it 
completed in the same amount of time. Under normal 
circumstances, the amount of work given with the 
additions would take an average law student about six 
weeks and. However, law student knew he could 
complete it by the deadline if he worked nights and 
weekends. He asked lawyer for additional 
compensation of $150 for the extra work and she 
refused. Does this change



Answer

The issue is whether the contract was modified when the lawyer asked the 
student to take on extra work without extra pay after the initial agreement for 
one month (a modification of the contract for the sole benefit of the lawyer). 
Since this contract involves services and not goods, common law applies. 
Under common law, the general rule is that the pre-existing duty rule (a party 
promising to do what he is already legally obligated to do) means that if a 
party to an existing contract for the sole benefit of one of them, the 
modification will usually be unenforceable for lack of consideration. As 
discussed previously an exception to this is if the modification is “fair and 
equitable” in view of circumstances not anticipated by the parties when 
contract was made. Here, the lawyer has a pre-existing duty to pay student 
the agreed upon price. The lawyer asks student to take on additional work for 
no extra consideration. Since the extra work is not supported by 
consideration it is not modified and the student has no duty to perform it. 
However, both have preexisting duties to each other under the original 
contract.



Pools

• Sally hires Bob to dig her a pool. He comes out 
and inspects the grounds, and give Sally a 
quote. The quote is $5,000, and Sally agrees, 
provided the pool will be built by June 1st. Bob 
begins work on April 4th, and after about a 
week, encounters rock. He tells Sally he can’t 
possibly finish the pool unless he can hire 
extra people, which will cost an extra $2,000. 
Sally reluctantly agrees. Is this enforceable?



Answer: maybe

• It depends on the forseeability of the rock

• Should Bob have been in a position to forsee? If it’s 
not uncommon, or if people that regularly build 
pools have methods of discovering this rock, then 
the change is not enforceable. If this rock is SO 
unusual that no pool digger could have forseen it, 
then it would be enforceable. 



UCC 

No consideration needed

HOWEVER, good faith test will be applied. 



Let’s try an example

A second year law student (2L) and a first year law 
student (1L) agree that the 2L will sell to the 1L his first year 
course books only, and that 2L will not include additional law 
school supplements he has that are tailored to the course 
books. Three days before the scheduled exchange was to take 
place, 1L emails to the 2L, “I really am scared about my first 
year in law school; are you sure you won’t throw the 
supplements in?” The 2L emails back, “sure, no problem.” 
Later, the 2L changes his mind stating that another 1L has 
agreed to pay him $150 for all the supplements. 

Is the 1L entitled to the additional supplements or does the 
original agreement stand?



Answer:

• The issue is whether the 1L is legally entitled to the law 
school supplements after he asked for them and the 2L 
agreed to include them after their previous agreement 
that the sale would include the books but not the 
supplements. Since this contract is for the sale of good 
the U.C.C. and not common law applies.  Under the 
U.C.C. and 2-209(1), an agreement modifying a 
contract needs no consideration to be binding so long 
as it was voluntarily entered into in good faith. Here, 
the other student voluntarily agreed to change the 
terms and although there was no extra consideration, 
none is needed under 2-209(1). Therefore the 1L is 
legal entitled to the law supplements.



One Last Question

A homeowner contracts with a contractor to build him a 
home, 3 stories, for 900,000. The contract includes that, in 
addition to the 3 stories, the home will have a one car 
garage. The homeowner decides that he wants a two car 
garage, and asks contractor if this is possible. The 
contractor says “sure, why not? I really have nothing better 
to do!”
The contractor completes the entire 3 stories, but only 
builds a one car garage. The homeowner refuses to pay the 
900,000 to the contractor. 
If the contractor brings a claim for payment, who will 
prevail?



Answer Choices

A. homeowner because the contract was 
effectively modified to include the bigger garage

B. Homeowner, because he did not get what he 
bargained for

C. The contractor because homeowner had a 
preexisting duty to pay 900,000 for a 3 story one 
car garage. 

D. The contractor because he fulfilled his 
contractual obligations



Answer C 

The contract was never effectively modified, 
since under common law one needs 
consideration to modify a contract. Here, there 
was none, since the homeowner had a 
preexsisting duty to pay 900,000 for the 
originally contracted for house. This is also the 
reason why (A) is incorrect. (D) might be 
factually true, but it does not solve the problem 
of whether the contract was effectively 
modified. 


