
Specific Performance



Specific Performance

• When damages are an inadequate remedy, 
the non breaching party may pursue the 
equitable remedy of specific performance.

• NOT ALLOWED if money damages are 
sufficient

• NOT allowed for personal service contracts, 
not EVER.



Factors Considered

• Difficulty of proving damages with reasonable 
certainty

• Difficulty of procuring a suitable substitute 
performance by means of money awarded as 
damages

• Reserved for UNIQUE  or RARE goods

• Land is always considered unique



Hypo: “The Unwilling Diva”

Singer validly contracts with OperaCo to sing a 
performance of Aida for $5K on 4/1.

On 3/1, Singer writes to OperaCo, “You’re paying 
me too little – I cancel.”

Singer has debts far exceeding his assets, so is 
effectively judgment-proof.

On 3/15, OperaCo asks a court to issue an order 
requiring Singer to perform on 4/1 or be held 
in contempt.

Will the court issue the order?



Answer: SP for personal services

• No. Courts will usually not grant specific 
performance of a contract to perform 
personal services.

– The fact that Singer is judgment-proof, making 
damages inadequate as a remedy, likely wont 
change this result.

– But court might issue an injunction against 
Singer’s singing in a competitive opera house that 
night.



Let’s try another

• Marisa really wants a new car, specifically a 
2015 black BMW.  She contracts with Jeff to 
buy his 2015 black BMW for $15k.  He Is 
supposed to deliver the car on May 1st.

• May 1st comes and goes, he refuses to deliver. 
Can Marisa demand the car?



Answer, no, she may not

• This is not a unique good. She can find 
another 2015 black BMW. She may have to 
pay more than 15k for it, but in that case, 
money damages will suffice. 



Let’s change the facts a bit

• Marisa wants a 1967 red corvette, of which 
there are only 5 in the world, that we know of. 
She contracts with Jeff to purchase his, and 
when the time comes for delivery, he refuses 
to deliver.

• Can she demand the car.



Yes

• In this case, specific performance is 
acceptable. The car is sufficiently unique, with 
only 5 left in the country. This would mean 
that money damages are likely not sufficient. 



Last one

• Melissa is a huge Highlander fan. She finds a 
seller willing to sell her THE McLeod 
(highlander clan) sword used in the film. Not a 
replica, but the one used in filming. Seller 
agrees to deliver on June 1st, but doesn’t.

• Can Melissa demand specific performance?



Yes

• Again, this is a sufficiently unique item – it’s 
likely there is only one that was used in the 
film, maybe 2.

• The same analysis could be said for any 
number of antiques, movie memorabilia, etc. 


