
CUSTODY AND 
CHILD SUPPORT



Child Custody: Types

• Parents can have legal, physical or both for custody. And either or 
both can be shared under a joint custody arrangement.

• Legal Custody
– Right to make major decisions, usually in the areas of health, 

education, and religion.

• Physical Custody
– Where the child lives, obligation to provide for routine, daily care, and 

control.

• Joint Custody
– Both parents agree to share the obligations of raising the child. 

Neither parent has superior rights to make major decisions. Which 
means there needs to be a procedure to resolve conflicts as they arise.

– Joint physical custody does not require 50/50 time-sharing. It’s any 
situation where the child maintains a residence at each parent’s home 
and spends a significant amount of time there.



Standard for Child Custody: 
Best Interest of the Child

• Generally, parents are in the best position to care for and make decisions 
the child

• Courts may not consider factors such as race or religion in determining 
custody.

• Factors Considered in evaluating best interest of the child:
(1) primary caregiver
(2) parent’s ability to provide a good home
(3) child’s preference (if mature enough). The older and more mature 

the child, the greater weight and deference courts will give to the child’s 
wishes. However, the child’s wishes are not dispositive and the court will 
evaluate the best interest of the child under the totality of the 
circumstances in determining whom to award custody to.

(4) siblings
(5) evidence of domestic abuse



Visitation

Usually by agreement
• Non-custodial parent = reasonable visitation
• Denial of all visitation occurs only on a showing of harm to the child during visitation
Third-Party Visitation
• Courts defer to parents’ wishes
• Grandparent visitation – courts defer to parents’ wishes and grandparents must generally show 

harm to child without visitation.
• Unwed biological father has substantive due process rights to visitation; but he has to establish his 

paternity. If mother is married and refuses to join in paternity suit he can lose.
• Cannot deny visitation based on sickness.
Third-Party Custody
• Courts must give deference to a parent’s wishes in determining the best interests of the child. If a 

statute authorizes the granting of custody or visitation without giving special weight to the parents’ 
determination of the child’s best interests, it will be held unconstitutional as violative of the 
parents’ substantive due process rights for lack of narrow tailoring.



Enforcement of Out of Sate Decrees

• Subject to full faith and credit. 

• Must enforce if court had 
jurisdiction.



Modification

SMJ
• Once a custody has been entered that state retains SMJ for 

child’s minority.
Change in circumstances is the standard for modification
• Failure to pay child support is not a basis for denial of 

visitation
• Examples of change in circumstances:

i. Substantial deviation from custody parenting plan 
without consent of other parent 

ii. Current situation is detrimental to child
iii. Other parent held in contempt twice in last 3 years
iv. Agreement



Relocation

• Some jurisdictions have notice requirements when moving 
out of school district. Non-moving parent may object.

• Factors Courts Consider:
(1) relative strength of relationships between child and 

family members;
(2) relative harm of disrupting relationship with non-

primary parent; 
(3) reasons for relocation and good faith;
(4) age, stage, and needs of the child and overall 

impact of the move on the child’s development;
(5) quality of life and benefits to the child in a new 

location.



Child Support

1.  Calculation – Based on state schedule 
• Divided based on each parent’s relative income after deductions.
2. Other Expenses
• Daycare, athletics, lessons, camp, etc. are shared pro-rata as they arise.
3.  Deviations
• If child spends significantly more time with one of the parents, payments 

for other parent could go up.
• If extreme financial hardship, payment can go down.
• If parent’s income exceeds a certain amount, payment can go up.
4.  Modification
• Available by agreement 
• Available by change in circumstances
• Available every 2 years or so by statute



Child Support Continued

5. Health Care
• Extraordinary health care – costs shared pro rata
6. Post Secondary Education
• No absolute obligation to support a child beyond 

the age of 18 or after graduation from high 
school.

• Court may impose an obligation to pay for 
college:

(1) parent’s ability to contribute
(2) aptitude/ability of the child
(3) whether the parents obtained a 

college degree
(4) whether parents intended to 


