
Overview and Parties to a Trust



Overview

What is a Trust?

Fiduciary relationship where one or more 
trustees are called upon to manage, protect, and 
invest certain property and any income 
generated therefrom for the benefit of one or 
more named beneficiaries.



Formation

The creator or settler needs to have the intent 
to create a trust and the trust will be valid if it 
has a trustee, an ascertainable beneficiary, and 
assets or res.



Classification

Trusts are classified by the method in which they’re created. There are three main 
types of trusts:

1) Express
2) Resulting
3) Constructive

Revocable v. Irrevocable Trusts
a. Generally, trusts are presumed to be irrevocable unless language to the contrary is 
in the instrument creating the trust.
b. Some states have a presumption that trusts are revocable.
c. Methods of Revocation

1) Absent prescriptive language in the instrument, any action manifesting 
the settlor’s intent to revoke will suffice.
2) The revocation is effective when the action manifesting the intent occurs; 
not upon notification to the trustee or beneficiaries.

d. Revocable trusts are also amendable even if the trust instrument is silent as to 
amendments



Future Interests/RAP

Applies because future interests are part of trusts. A trust might fail if 
all the interests will not vest or fail within the perpetuities period.

Wait and See Approach Doctrine
• 1) Used by many states which will avoid application of the common 

law rule against perpetuities to see if they will vest or fail within the 
perpetuities period.

• 2) Some states even assign a number of 90 years, for example, to 
see if it will vest or fail.

Revocable Trusts
• If a trust instrument is revocable, the perpetuities period does not 

begin to run until the trust is made irrevocable, usually but not 
always, on the settlor’s death at which point RAP analysis happens.



Parties to a Trust

1. Settlor

a. The settlor/grantor is the creator 
of the trust.

2. Trustee

a. Holds legal title to the trust 
property



Loss of a trustee

a) A trust will not fail for wont of a trustee. 

b) If a trustee resigns, dies, etc., the settlor can 
choose a successor trustee or one will be 
appointed by the court. If a trustee accepts the 
position, he cannot resign without court 
permission.

c) If the settlor fails to designate a trustee, the 
court will designate a trustee.



Trustee Duties

Trustee must have duties to perform. If the 
trustee has no duties, the trust will fail and legal 
and equitable title will merge in the beneficiary.



Trustee Qualifications

1) Trustee must have the capacity to acquire and 
hold property for his own benefit and must have 
capacity to administer the trust.

2) Minors and insane people will not qualify as 
trustees because while they can hold property, 
they cannot administer it.

3) Eligible trustees may be limited by statute.

•



Removal of Trustee

Several grounds in which a court can remove a trustee 
including:

a) conflict of interest
b) serious breach of trust
c) habitual drunkenness
d) old age

However,  If the settlor knew of the grounds for removal 
at the creation of the trust, the court can allow the 
trustee to continue.
• Beneficiaries may have removal powers if that power 

was granted to them in the instrument.



Beneficiary 

a. Holds equitable title in the trust property and 
therefore has the power to enforce the trust 
instrument.

b. To be valid, the trust must name at least one 
beneficiary

c. The beneficiary can be unborn when the trust is 
created as long as he is identifiable at the time he 
comes into possession of the trust property.

d. Notice is not required but acceptance by the 
beneficiary is.


