
Right of Beneficiaries/Creditor to 
Distribution



Right to Income/Principal 

There are devices which protect trust property 
from creditors but generally once the trust 
property has been distributed to the beneficiary, 
it is reachable by the beneficiary’s creditors.



Alienation

1. Generally, a beneficiary’s equitable interest is freely alienable unless 
a statute or trust instrument says otherwise.
2. A transferee can never get more than the original beneficiary had.
3. Beneficiary’s Ability to disclaim
• a. When a beneficiary timely disclaims his interest in the trust, the 

beneficiary is treated as if he predeceased the testator. State 
statutes usually govern the time frame in which a beneficiary of the 
trust can disclaim his interest.

1) If there are express survivorship contingencies relating the 
disclaimed interest, the remaindermen must wait until the beneficiary 
actually dies to get the principal. 

2) If there is no applicable statute, under the common law if a 
life estate is renounced, the remainder interest accelerates and 
becomes immediately distributable to the remaindermen of the trust 
if the remainder is vested but not if it is contingent.



Pour Over Trust

Assets that pour over a will into a trust are 
unreachable by the testator’s creditors as long 
as the trust was created prior to or 
contemporaneous with the will.



Support Trust

1. Directs the trustee to pay income or principal 
as necessary to support the beneficiary.

2. Creditors cannot reach the assets of a support 
trust unless:

a. The creditor provides a necessity to the 
beneficiary, then the creditor can be paid 
directly from the trustee.



Discretionary Trust

1. If trustee is given complete discretion to pay 
income and principal to the beneficiary, then it’s a 
discretionary trust.

2. If the trustee exercises his discretion to pay, the 
creditors have the same right to the trust as the 
beneficiary unless there’s a spendthrift clause.

3. Beneficiary of a solely discretionary trust has no 
standing to challenge the action or inaction of the 
trustee unless there’s a clear abuse of discretion.



Mandatory Trust 

Most restrictive kind of trust – tells trustee 
exactly how and how much and for what 
purpose to make payments – trustee has no 
discretion.



Spendthrift Trust 

1. Protects funds from beneficiaries’ creditors and shields assets from 
tort claims, but it does not shield against family support and rent 
obligations.
2. Creates a restraint on alienation. It expressly restricts the 
beneficiary’s ability to voluntarily/involuntarily transfer his equitable 
interest. Can’t just restrain involuntary transfers, it’ll be void for public 
policy.
3. Generally set up to protect beneficiaries against themselves.
4. Applies only as long as the funds are in the trust.
5. If a beneficiary tries to transfer his interest in violation of the 
spendthrift provision, its ineffective except that the trustee can pay the 
funds directly into the hands of the attempted transferee.



Exceptions

a. Certain creditors who can reach the spendthrift trust
b. Children and spouses of the beneficiary entitled to 

support
c. Creditors who provide necessities for the beneficiary
d. Holders of federal or state tax liens
e. If the settlor is also the beneficiary, courts will not 

enforce the spendthrift clause because it would be a way 
for people to avoid their obligations.

f. If a trust contains a spendthrift clause, the 
beneficiary’s interest is not reached in bankruptcy 
proceedings 

g. Under the retirement act, employee’s pension 
benefits are not reachable by creditors.


