
Trustee’s Liabilities & Defenses



Beneficiaries’ Right of Enforcement

Beneficiaries can sue the trustee for lost profits, 
lost interests, and other losses resulting from a 
breach of trust and are the responsibility of the 
trustee. The beneficiaries may seek money 
damages, injunction, or removal of the trustee 
and appointment of a new trustee. They also 
have a cause of action in negligence for breach 
of fiduciary duties.



Trustee’s Defenses

1. Exculpatory Clauses
a. Courts generally dislike exculpatory clauses but they may be 
enforced for negligence lacking bad faith. If the breach of trust 
was intentional, grossly negligent, in bad faith, or in reckless 
disregard of the beneficiary’s interest, exculpatory clauses may 
be disregarded by the court.

2. Consent
a. A beneficiary who knowingly consents or waives a trustee’s 
breach of duty may be estopped from complaining.
b. Implied Consent

1) When the beneficiaries benefit from the breach 
they won’t complain that they gained that benefit.

c. Consent by one beneficiary does not preclude suit by other 
beneficiaries who are wronged.



Statute of Limitations/Laches

If the beneficiaries fail to timely assert their claims they 
may be time barred. 

SOL = Time bar

LACHES = unreasonable delay in making an assertion or 
claim, such as asserting a right, claiming a privilege, or 
making an application for redress, which may result in 
refusal OR

delay delay delay so other side misses bringing a claim



Liabilities for Others’ Acts

1. Co-Trustee Liability
a. Co-trustees are jointly liable although if only one 
trustee acts in bad faith or personally benefits from a 
breach, the co-trustee may avoid liability.
b. Co-trustees may be liable for breach of:

1) consenting to the action resulting in the 
breach;
2) negligently failing to prevent the breach;
3) concealing the breach
4) improperly delegating authority to a co-
trustee



Liabilities for Others’ Acts

2. Liability for Predecessor or Successor Trustees

a. If a trustee knew of his predecessor’s 
breach and failed to address it or was 
negligent in delivering the property, the trustee 
can be liable for the predecessor’s breach.

b. Successor trustees can maintain the 
same actions as the original trustees.

•



Liabilities for Others’ Acts

3. Liability for Agents
a. A trustee is not liable for breaches committed by an agent 
unless:

1) the trustee directs, permits, or acquiesces in the 
agent’s act;
2) conceals the agent’s act;
3) negligently fails to compel the agent to fix the 
breach;
4) fails to exercise reasonable supervision;
5) permits the agent to perform non-delegable duties;

6) fails to use reasonable care in the selection of the 
agent.



Liabilities for Others’ Acts

E. Third Parties
1. Trustee’s liability to third parties

a. Unless specified in the trust instrument or in the governing contract, a trustee 
is personally liable on contracts entered into and for torts committed while 
acting as a trustee.
b. If acting within the scope of his duties, he’s entitled to indemnification from 
the trust.

2. Liabilities of third parties to the trust
a. If property is transferred improperly to a third party who is not a bona fide 
purchase, the beneficiary or successor trustee may have the transaction set 
aside. 
b. If the third party knowingly participates in the breach, he is personally liable 
for any losses suffered by the trust.
c. The trustee can only bring suit, therefore beneficiaries are limited to bringing 
an action to compel the trustee to sue the third party.
d. Exception

1) If either the trustee is a participant in the breach or 
2) the third party is liable in tort or contract and the trustee fails to 
pursue a cause of action; or
3) there is no successor trustee, a beneficiary may sue the third 
party directly.


