
Changes after Execution



Classifications of Gifts

Specific Devise
• A gift of property that can be distinguished from the other property of the 

testator’s estate with reasonable accuracy.
General Devise
• A gift of personal property that the testator intends to be satisfied from 

the general assets of the estate.
Demonstrative Devise/Legacy

a. A demonstrative legacy is a dollar bequest that is to be satisfied 
from the sale of a particular asset.
b. I give $100k to Jennifer from my TD Bank account, but if the funds 
are insufficient, then the rest is to be paid out by the general funds.

Residual Devise
• Everything that’s left over after all the debts, claims, and all specific, 

general, and demonstrative legacies have been satisfied.



Ademption

When a will specifies the devise of property that was subsequently 
transferred or destroyed prior to the testator’s death, the taker gets nothing. 
The property is basically adeemed (read out of the will).
• However, under the replacement property doctrine, the beneficiary is 

entitled to receive any real property of the testator at death that was 
acquired as a replacement of the originally devised real property. 

• Similarly, the devisee may be entitled to the net proceeds of relevant 
insurance.

The Uniform Probate Code and other similar statutes provide for the 
replacement doctrine when property is adeemed.
• Ademption by Satisfaction
• Father leaves $50k to son in a will. Before he dies, father gives son $20k. 

Under common law, see $20k as part of his $50k. Under UPC, intervivos
gifts are not considered to be satisfaction or partial satisfaction unless so 
stated in a writing.



Abatement

Abatement occurs when the assets of the estate are 
insufficient to pay off all the debt and legacies (gifts).

• Gifts are abated in the following order:

a. Intestate property (stuff that falls outside of the 
will)

b. Residuary property

c. General bequests to non-relatives

d. General bequests to relatives

e. Specific bequests to non-relatives

f. Specific bequests to relatives



Lapse

• Non-blood devisees and legatees who 
predecease the testator will have their gift fail 
and it will pass into the residuary unless an 
alternate taker was identified. If no alternate 
and no residuary, then passes through 
intestate.

• A gift made to someone who was dead at the 
time the will was executed is treated as a 
lapsed gift.



Anti-Lapse Statutes

1. Almost all states have an anti-lapse statute, 
which provides for alternate disposition of lapsed 
bequests.
2. If the gift was made to a blood relation of the 
testator but died first, within a statutory degree, 
and left issue, the issue will succeed to the gift.
3. Most jurisdictions only allow the statute to apply 
to testamentary gifts, but under the UPC it can also 
apply to non-probate transfers.
4. Bequests to spouses are not typically saved from 
lapse by an anti-lapse statute.



Codicils

A codicil is a modification of an existing will. It revokes 
any contrary provisions in an existing will and modifies an 
existing will.
• Codicils must be executed with all the formalities of a 

will.
• A validly executed codicil will republish the will as of 

the date of the codicil and it can serve to validate an 
otherwise invalid will if it refers to that invalid with 
sufficient certainty and identification to incorporate it.

• Where holographic wills are allowed, a holographic 
codicil to an attested will and attested codicil to a 
holographic will are valid.


