
Limitations on Dispositions 



Disinheritance 

1. Evidence of testator’s intent to disinherit must be 
clear and convincing. 
2. Clear and convincing standard will be met if:

a. Takers were identified in the will and were 
specifically disowned

b. Under the UPC in a majority of states, clear 
intent to disinherit will operate to deny the heir any 
full or partial intestate distribution.

c. If a disinherited heir is survived by children, 
those children may still take by representation 
unless they too were specifically disinherited.



Adoption

Adoption creates a full parent-child relationship for inheritance 
purposes.

a. Adoptive children lose the intestate inheritance from the 
natural parents unless the natural parent is the spouse of the adoptive 
parent.

b. At common law, only blood relations were allowed to take 
by intestacy. However, this has largely been done away with under 
most state statutes and adoptive kids have the same rights as blood 
kids.
• A court may conclude that a testator intended to include an 

“adopted out” child in a bequest “to my children who survive me.” 
Courts will have to determine the intent of the testator when using 
the words “my children” in his will.



Non-Marital Children

• Non-marital children have full inheritance 
rights from the mother and where state law 
prohibits inheritance of non-marital children, 
such a law will be unconstitutional if it applies 
to children where paternity has been 
established.



Omitted Child Statute

1. Generally states that surviving children born or 
adopted after the execution of the will qualify for 
their intestate share if they can show that the 
omission was unintentional and a mistake and that 
they were not provided for during the testator’s 
lifetime.

2. If the children were alive and omitted from the 
will, they will not take their share under the 
omitted child statute because it probably wasn’t a 
mistake.



Prenuptial Agreements 

A prenuptial agreement waiving rights that a 
spouse may otherwise assert against the estate 
of the other does not preclude a surviving 
spouse from taking a bequest voluntarily 
devised to the surviving spouse.



Other Spousal Issues

Divorce/Annulment
• Upon divorce, unless the will expresses an intent to the contrary, the gifts 

favoring an ex-spouse will be revoked and an ex-spouse’s children who are 
not issue of the testator are also revoked. Those gifts will fall into the 
residuary clause. If no residuary clause, passes through intestacy.

Omitted Later Spouse
• If a will fails to name a later spouse, the surviving spouse will take half of 

the community/joint property or an intestate share – whichever is higher.
Spouses Elective Share
1. In common law states, elective share gives a surviving spouse a fraction of 
the decedent’s estate if they choose to take the elective share rather than any 
gift contained in the will.
2. In community property states, the elective share doesn’t exist and the 
spouse must choose to take a forced share and it’s one half of the community 
or quasi-community proper.



Class Beneficiaries 

The class is determined at the time of the testator’s 
death and must be sufficiently identifiable.

i. Ex. “To all my siblings” works.

ii. Ex. “To all my friends” fails for 
indefiniteness

• The will can also select a representative to select 
members of an identifiable class.

Ex. “To the best and brightest students at my law 
school” works.


