
Other Concerns 



Duties of An Executor 

An executor is the personal representative of the estate. If the will is silent 
regarding the appointment of the executor, a court will appoint a person 
granted priority under the governing statute, if that person is otherwise 
qualified. Generally, the decedent’s surviving spouse is the individual with the 
first priority. Under the Uniform Probate Code, a surviving spouse has first 
priority only if the spouse is a devisee of the decedent.

Failure to do any of the following is a breach of fiduciary duty (highest level of 
loyalty and care): 
• 1. Provide notice to legatees, heirs, and claimants
• 2. Inventory and collect assets of the decedent
• 3. Manage the assets during administration
• 4. Receive and pay claims of creditors and tax collectors 
• 5. Distribute the remaining assets to those entitled



Contesting the Will

Period of Limitations: In order to bring a claim to 
contest the validity of the will, it generally must 
be brought within six months after the will is 
filed with probate.



Who can contest?

Only interested parties who stand to benefit financially may contest a 
will. i.e. beneficiaries under a current or prior will.
• Decedent’s Creditors

a. Because the decedent’s creditors have the same rights 
regardless if the will is admitted probate or intestate, the creditors get 
paid. Therefore, general creditors do not have standing because they 
have no concrete stake in the outcome (they get paid either way).

b. A judgment creditor of a beneficiary will have standing to 
challenge or contest the validity of the will.
• Spouses or Heirs of Beneficiaries: no standing
• Omitted Heirs: Does not have standing to challenge the validity of 

the will because they have an intestate share if they can show the 
omission was a mistake.



On what grounds?

• Improper execution of the will
Ex. Not in writing, not signed, not witnessed, testator not 18, etc.
Lack of capacity or intent

1. Capacity is presumed. That means the decedent is able to understand the (1) the nature 
of her property; (2) the nature of her bounty (including family members); however, minor 
failures to understand every detail of finances or assets is okay. Also mild intoxication is 
okay, too. 

• Fraud:
– Inducement

a. Willful deceit or duress imposed to induce the testator to make or change her will.
Ex. Son wrongfully tells mom that his sister died so mom deletes sister from will.

– Execution

a. Misrepresentation made to the testator as to the nature, content, or character of the 
physical will.

Ex. Testator thinks he is signing to accept goods, but he is signing a will.
• Undue Influence

Less than fraud. A vulnerable testator’s decision-making is overcome, resulting in a donative 
transfer she would not have otherwise made.

Ex. Priest telling testator on deathbed she will go to Heaven if she donates money to X church.



Condition Will

Testator intends that a condition precedent 
must occur before will becomes operational.

Ex. If I do not return from my trip, you will get 
my car.



Mutual or Joint Will

Promise to devise in the same manner to 
certain third parties. The agreement may be 
done separately or in one joint will where both 
parties agree not to revoke. Upon the death of 
one of the parties, it becomes irrevocable, 
period.


